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3M<<T / ORDER

Per S.S.Godara, JM:

This Revenue’s appeal for A.Y.2014-15 is directed against the
Commissioner of Income Tax(Appeals)-1, Pune’s order, dated
20.09.2019 passed in appeal no.PN/CIT(A)-1/DCIT,Cir.1(1)/PN/4/16-
17 involving proceedings u/s 143(3) r.w.s 92CA of the Income Tax Act,
1961 in short “the Act”.

Heard both the parties. Case file perused.

2. The Revenue raises the following substantive grounds in the
instant appeal:

“l1. The order of the Ld. Commissioner of Income-tax (Appeals)

is contrary to the law and on facts and in the circumstances of the

case.

2. The Ld.CIT(A) erred in deciding that retention money has to
be taxed in the year of receipt and not on accrual basis even
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though assessee is following mercantile system and assessee has
debited all expenditure related to such contract receipt including
retention money.

3. The ld.CIT(A) erred in confirming the view of assessee that
retention money has to be excluded in computation of income,
although the same has been shown as receipt during the year and
credited in profit and loss account.

4. The Ld.CIT(A) erred in confirming the view of assessee that
retention money has to be excluded in computation of income in
view of decision of the Bombay High Court in the case of
Associated Cables (P.) Ltd. V. Dy. CIT [2006] reported in 286 ITR
596 (Bom.) although the facts of present case is distinguished.

5. For these and such other grounds as may be urged at the
time of hearing, the order of the Ld.Commissioner of Income Tax
(Appeals) may be vacated and that of the Assessing officer be
restored.

6. The appellant craves to add, amend, alter or delete any of

the above ground of appeal during the course of appellate

proceedings before the Hon’ble Tribunal.”
3.  Both the learned representative reiterate their respective stands
against and in support of correctness of the CIT(A)’s findings reversing
the Assessing Officer’s action disallowing / adding retention claim of
Rs.20,88,49,972/- in issue. We find that the same is no more res-integra
being a recurring issue in preceding years as well this tribunal’s co-
ordinate bench order for the A.Y.2013-14 involving ITA
No.1114/PUN/2017 decided on 01.08.2019 has rejected the Revenue’s

1dentical contentions as follows:

“5. Both sides heard. Orders of the authorities below perused. The
solitary issue raised in appeal by the Department is against deleting the
addition of retention money. We find that this issue is recurring in
nature. The Assessing Officer made addition of retention money in
assessment years 2003-04, 2006-07, 2007-08, 2008-09, 2011-12 and
2012-13. The Tribunal has been consistently deleted the addition in the
hands of assessee. The Commissioner of Income Tax (Appeals) in the
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impugned order has deleted the addition by following the order of
Tribunal in preceding assessment year. The ld. AR has placed before us
a copy of the order passed by the Co-ordinate Bench of Tribunal in the
appeal filed by the Department in ITA No. 2771/PUN/2016 for
assessment year 2012-13 decided on 07-09-2018. We observe that the
Revenue in present appeal has raised identical ground as were raised
in the immediately preceding assessment year. The Co-ordinate Bench
decided the issue in favour of assessee by observing as under :

“5. We have heard the submissions made by representatives of
rival sides and have perused the orders of Authorities below. The
solitary issue raised in present appeal by the Revenue is against
deleting addition of retention money. We find that this issue is
recurring since assessment year 2003-04. The Tribunal for the
first time in bunch of appeals in assessee’s own case in ITA
Nos.727 to 730/PN/2012(supra.) after considering the assessee’s
claim, in principle directed for exclusion of retention money
subject to verification of quantum. Thereafter, the Tribunal in
appeal of the assessee for assessment year 2010-11 (ITA
No.1146/PM/2014) & assessment year 2011-12 (ITA
No.1330/PUN/2015) has taken a consistent view in deleting the
addition subject to verification in similar terms. For the sake of
completeness, the relevant extract of the findings of the Tribunal
in ITA No.727 to 730/PN/2010(supra) are reproduced herein
below:

“25. In so far as the merits of the claim is concerned, no doubt in
principle the same is covered by the ratio of the judgement of the
Hon'ble Bombay High Court in the case of Associated Cables P. Ltd.
(supra). The assessee has also furnished the year-wise working of the
claim of excluding income on account of retention money for the
assessment years in question. Such details are placed in the Paper
Book filed before us and it has been asserted that the same was also
available on the record of the authorities below. Ostensibly, the
Assessing Officer as well the CIT(A) have not examined the merits of
the claim because the same was rejected at the threshold itself. At the
time of hearing, the appellant has preferred Additional Grounds of
Appeal requantifying the claim for assessment years 2007-08 and
2008-09 in the event of similar claims not being found exigible for
assessment years 2003- 04 and 2006-07. In order to enable the
Assessing Officer to verify the workings of the claim for assessment
yvears 2007-08 and 2008-09, we restore the matter back to the file of
the Assessing Olfficer. The Assessing Officer shall examine the
working of the claim made by the assessee, including the revised
workings consequent to non-admission of similar claim for
assessment years 2003-04 and 2006-07, and thereafter allow the
appropriate claim as per law. Needless to say, the Assessing Officer
shall allow the assessee a reasonable opportunity of furnishing
appropriate details in support of the claim and only thereafter the
Assessing Olfficer shall adjudicate it as per law and re-compute the
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total income accordingly for the assessment years 2007-08 and 2008-
09.”

The issue has been laid to rest by the Tribunal holding exclusion of
retention money and the Revenue has not brought on record any
contrary decision. Thus, in the light of the orders of Tribunal in
assessee’s own case for earlier assessment years, we uphold the
findings of Commissioner of Income Tax (Appeals) and dismiss the
grounds raised by the Revenue.”

6. Since, no new fact has been brought on record by the Department,
we find no reason to take a different view. The appeal of Revenue is
dismissed for the parity of reasons given by the Co-ordinate Bench
while deciding the appeal of Revenue in assessment year 2012-13.”

5. The Revenue is fair enough in not pin-pointing any distinction on
facts or law in all these assessment years throughout. We thus adopt
judicial consistency to affirm the CIT(A)’s action deleting the impugned

retention money disallowance/addition.

6.  This Revenue’s appeal is dismissed in above terms.

Order pronounced in the open Court on 16™ June, 2022.
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